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If your client has an oil tank 
at their site, they have an 
environmental liability risk. 
 
Businesses set in grounds, located close to water 
or on sensitive sites such as golf clubs, sports & 
country clubs, hotels, schools, universities, country 
estates, parks, hospitals, nursing homes, science 
parks and even village halls & churches are at 
particular risk, but all businesses with oil and fuel 
tanks, including those with a diesel powered 
generator, are at risk of a pollution incident. 
 
Polluter Pays: If a spill from your client’s oil tank 
causes, or threatens to cause, environmental 
damage they will be strictly liable under 
environmental law to clean it up and could 
additionally face a criminal prosecution, fine 
and/or penalty, plus reputational damage to their 
business. 
 
Even a small loss of oil to ground can be expensive 
and time consuming to deal with; clean-up costs 
can and do run into six figure sums and more when 
groundwater, surface water or environmentally 
sensitive areas are affected. 
 
Most business insurance policies do not cover 
environmental damage and the resultant clean-up 
or the legal defence costs following a spill from an 
oil or fuel tank. 
 
Current events have focused attention on 
potential insurance cover gaps and reinforced the 
importance and necessity of fully assessing a 
client’s exposure to risk, especially where the 
consequences of an event could be catastrophic. 

Commercial Combined Insurance 
Policies - where are the gaps? 
 
There are many versions of pollution cover and 
exclusions, often even within policies underwritten 
by the same insurer. Here are some of the main 
issues to be aware of and to look out for within the 
public liability and property cover sections: 
 
1. Pollution Exclusions 

 
Most, if not all policies will contain a pollution or 
contamination exclusion. This is often sited as a 
general exclusion, applying to the whole policy 
with variances at cover section level.   
 
Most public liability sections will contain a ‘sudden 
and accidental’ clause: 
 
‘Pollution or Contamination other than caused by 
a sudden, identifiable, unintended and 
unexpected incident which takes place in its 
entirety at a specific time and place during the 
Period of Insurance.  
 
All Pollution or Contamination which arises out of 
one incident will be deemed to have happened at 
the time such incident takes place’.  
 
This clause is onerous and firmly places the onus 
on the policyholder to prove that the cause of the 
loss is one that is covered but many oil pollution 
incidents are caused by gradual events, such as 
leaking underground pipes or from tanks failing as 
a consequence of wear & tear, which clearly are 
not. In some cases, it is difficult or not possible to 
determine the cause of the loss. 
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Within the property section, a typical pollution or 
contamination exclusion will restrict cover to that 
caused by a defined peril e.g. fire, etc., rather than 
‘All Risks’. Cover can also be restricted to pollution 
or contamination of insured property only and/or 
with a financial limit. Here is an example: 

‘Damage to property or consequential loss 
caused by or resulting from pollution or 
contamination but this will not exclude damage 
or consequential loss not otherwise excluded 
caused by:  

1. pollution or contamination which itself 
results from damage  
 

2. damage which itself results from pollution 
or contamination  

subject to a total limit of liability in any one period 
of insurance of £25,000’  

In some instances, pollution or contamination are 
totally excluded. 
 
2. Other Issues – Public Liability Section 
 
a. Standard Cover 
 

i. Traditional public liability insurance covers 
environmental liabilities established in tort 
(a wrong in civil law) and provides cover for 
sums that a policyholder is legally liable to 
pay as damages following accidental 
bodily injury to third parties (excluding 
employees) and/or accidental damage to 
their property, nuisance or trespass. 

 
Environmental liabilities, however, are mainly 
established under the very different statutory 
liability system and can be punitive, requiring the 
polluter to clean-up rather than simply 
compensate a third party for their loss; they are: 
 

 Usually strict liability (no need to prove 
fault or sue); 

 regulator-enforced; 
 usually triggered by environmental 

damage or the threat of it;  
 backed-up with criminal sanctions. 

 
 
 
 

 
 
Environmental liabilities extend to include 
enforcement and remediation costs incurred by 
the regulator and compensatory or complimentary 
remediation for biodiversity damage, which are 
not covered by a traditional public liability policy. 
 
The consequences of this mismatch were 
demonstrated in the 2006 Bartoline decision, 
where a company was made liable for significant 
statutory remediation costs and found that its 
public liability policy did not respond. 
 

ii. The sanction for a breach of 
environmental law is a criminal prosecution 
of an individual or company and penalties 
include fines and imprisonment. Unless 
specifically extended (see b) below) a 
traditional public liability policy would not 
generally cover the legal defence costs of 
defending such a prosecution and 
businesses could find themselves having to 
fund the costs of defending themselves in 
the event of an environmental incident. 
 

iii. The first party property damage exclusion 
under a public liability section is a real 
issue, as environmental statutory liabilities 
for environmental damage apply to all 
property, including that owned or in the 
custody or control of the party that is 
liable for the clean-up 
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b. Environmental Statutory Clean Up Costs 
Extension 
 

Even when extended to cover statutory clean-up 
costs, public liability policies generally still 
exclude any liability incurred as a result of ‘gradual’ 
pollution and statutory liability for: 
 

o remediation of own site pollution; 
o regulator costs relating to own site 

pollution; 
o Legal defence costs relating to own site 

pollution; 
o biodiversity damage and 
o cover is triggered by actual damage rather 

than the threat of environmental damage. 
 
In addition, such extensions generally come with 
an inner limit. 

 
3. Other Issues - Property Section 

 
i. Land and water are not generally included 

within the definition of insured property and 
sometimes are specifically excluded.  

 
ii. Unless there is a specific extension for clean-

up to own land and water following an oil spill 
within the property section, it is unlikely to be 
covered. If such an extension is provided, it is 
often for a low limit and following a defined 
peril e.g. fire or escape of oil, etc., rather than 
‘All Risks’. 

 
iii. The defined peril ‘escape of oil’ is often 

restricted to an ‘escape of fuel from any fixed 
oil heating system ‘and therefore does not 
extend to cover an oil or fuel escape from an 
oil storage tank used to fuel a tractor mower 
or generator unit, etc.  

 
 
 
 
 
 
 

 
iv. Debris removal cover often contains a 

pollution and contamination exclusion relating 
to property that doesn’t fall within the 
definition of insured property e.g. 
contaminated land and water. 

 
v. ‘Trace and Access’ extensions can be 

restricted to escape of water incidents or 
include escape of fuel and oil used solely for 
heating the buildings only. Some wordings 
restrict cover to ‘Trace and Access’ incidents 
within the buildings and do not extend to 
those that occur externally. 

 
vi. Damage (and sometimes also consequential 

losses) caused by gradual deterioration, rust, 
wear and tear, etc., is generally excluded. Tank 
and pipe failures are often not caused by any 
apparent external cause. 

 
vii. Cover generally triggers from ‘physical loss, 

destruction or damage’ and does not extend 
to mitigation costs incurred for ‘threat of 
damage’. 

 
 
 
 

 
For further information 
 
Visit our product page t-u-l.co.uk/workspill 
 
Contact Judy Hadden on 07818 225 585 
 

Have an enquiry? 
 
Complete our form, downloadable here and 
return to Simon Bell on simon.bell@t-u-l.co.uk 
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